
August 21, 1975 

The Honorable N. Alex Bickley 
City Attorney 
City of Dallar 
City Hall 
Dallar, Texar 75201 

Open Record0 De&ion No. IO9 

Re: Availability under the Open 
Record6 Act of building plane 
from a city’s building permit 
filer. 

Dear Mr. Bickley: 

You lave requerted our opinion regarding the availability under the 
Open Recordr Act, article 6252-17a, V. T. C. S., of buil’ding planr from a city’r 
building permit filea. You l tate that there plane, prepared by proferrional 
architecta and engineerr for pivate conrtruction on private property, murt be 
rubmltted ae part of an application for a building permit. 

Subject to certain exceptionr, ‘tie Open Recordr Act maker available 
to the public all information collected, aerembled, or maintained by govern- 
mental bodier purruant to law or ordinance or in connection with the tranraction 
of olficial burinere. You have not rtated which, if any, of the exceptionr of 
rectlon 3 of article 6252-17a you believe are applicable in the prerent inrtance. 

.’ 
Section 3(a) (4) except8 “information which, if releare d, would give 

advantage to competitorr or bidderr. . . ‘I In Open Recordr Deciaion No. 75 
(1975), we etated! 

We do not believe thir exception l ppliee when the 
competition or bidding on a particular contract 
her been completed. and the contract is in effect. 

In our o$nion, thir rationale ir applicable to the filing of building plane, 
mince the very act of l ubmiarion to the city would l eem to imply an operative 
contract between the builder and hie client. 

. 
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Section 3(a)(lO) excepta “[t]rade l ecretm and commercial or financi81 
inlormation obtained from a pereon and privileged or canfidential by rtatute 
or judicial decision. ” In Open Record8 Decision No. 50 (19744, we held that 
engineering drawing8 of mobile home tie-down anchors “would clearly qualify 
an trade aecreta, if they h8ve been kept tonfidential by the manufacturera uring 
them. ” The caaea cited in rupport of thir proportion, however, 81 well a~ the 
definition of “trade recret” from the Rertatement of Torte on which they 8re 
bamed, deal with “machiner” or “devicer. ” Furthermore, in Attorney General 
Opinion H-258 (1974). we rtated that Section S(a)(lO) probably doer not exempt 
from dirclorure any information not l lre8dy exempt under rection 3(a)(l), 
which exceptr “information deemed confidential by law, &her Conrtitutional, 
Btatutory, or by judicial de&ion . ” Since we have dimcovered no care holding 
that architectur81 and engineering drawingr of “buildingr” m8y qualify 81 
tradr recretr, it ir our opinion that the exception of section 3(3(10) ir not 
strictly applicable here. 

Section 3(a)(l) mey, however, itrelf except particular building plane 
filed with the city, bared upon the common 18~ doctrine of copyright. If the 
plans have been statutorily copyrighted purruant to federal 18~. of course, they 
are protected and would in such came be open to public inrpection but not to 
copying. In moat inrtancer, however, 8rchitectural and engineering plane will 
not have been formally copyrighted. 

Common law copyright exirtr only in an “unpublirhed work. ” Itr 
proLa*ction ir automatic and perpetual from the moment the work i# created. It 
may be terminated by compliance with the formal requiriter of federal copy- 
right law or by a “general publication. ” Edgar H. Wood and Armociater, Inc. v. 
eg, 197 N.E. 2d 886. 892 (Marr. 1964). Thd doctrine of common law copy- 
righl has been recognized in Texar. Gilmore v. Sammonr, 269 S. W. 861 (Tex. 
Civ. App. -- Dallar 1925. writ ref’d); Vernon Abrtract Co. v. Wanaoner Title 
a. 107 S. W. 919 (Tex. Civ. App. 1908). Furthermore, its protection clearly 
l xt,ende to architectural planr. Edgar H. Wood & Aarociater. Inc. v. Skene, 
ruprr; Shaw v. Willi8mrville Manor Inc., 330 N. Y. S. 2d 623 (N. Y. 1972); 
Smith v. Paul, 345 P. 2d 546 (C81. Mat. App. 1959). 

The courtr are in agreement that “publication” ir tanamount to surrender 
of Lhc protection of common law copyright only if ruch publication ie “general, ” 
i. c., “euch a dirremination of the work of 8rt itrelf rmong the public 81 to 
jurtily the belitf th8t it took place with Ihe intention of rendering much work 
common property. ” American Tobacco Co. v. Werckmeirter, 207 U.S. 284. 
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299-300 (1907). The great wetght oi l uthority ie thet the filing of 
architcctur81 plane Hth 8 public 8~&Orky doer not COnditUt8 8 gen8r81 
publication l O 8e to divert 8n owner of hir c-on l8w copyright pro- 
tection. Smith V. Paul. ruDr8; Joner v. Spindel, 196 S.E . td 22 (G8. 
App. 1973); Kr8hmer v. Luing, 317 A. 2d 96 (N. J. Super.’ 1974); Shaw v. 
Williamrville M8nor. Inc., l uor8: Edn8r H. Wood 8nd Alroci8ter. Inc. 
v. Skene, punra; Aohworth v. Glover, 433 P. 2d 315 (Utah 1967). Contra, 
pe Silva Conrtruction Corp. v, Herr8ld, 213 F. Supp. 184 (M. D. P18. 
p62); Tumev v. Little, 186 N.Y.S. 2d 94 (N.Y. Sup. Ct. 1959); Wright 
v. Eirle, 63 N.Y.S. 887 (N.Y. Sup., App. Dtv. 1903) (followbd in Tumev 
v. Little, m, but holding upreerly rejected in Shaw v. Williamrville 
Manor. Inc., e). The moat inrtrucltve of theee caeee for our purporer 
ir Ednar H. Wood I Arroci8ter, Inc. v. Skene, B which dircurred 
the 8v8ikbility of publicly filed 8rehitMhIr81 phnr in tarme of the 
~8rr8churettr Open Recordr Act. The Ctirt rtated th8t, 8lthough the 
Act granted the public the right to inepect and copy l uch plane for the 
limited purpo8e of protecting Uealf 8g8inet unerfe conetructioa, it could 
not be conetrued to8uthorir;e rrchitectur81 pkgieriem, end rhould not be 
extended to permit the r~klng of “copfee whtch will impair the 8rchttect’r 
c-on 18w copyright rnd property in the planr. ‘I. 12. et 894. 

Common 18~ copyrtght may 8leo be w8iwd by 8 public exhibition of 
8 completed structure to l uch 8 degree th8t it conrtituter goner81 publtc8tion. 
Although most courte h8Ve held th8t the viewing of 8 buildtog by 8 llmtted 
number of pereone doer not reed in 8 lore of common lew copyright, l ee 
u, Smith v. P8uL,m; the degree of public exhibition required for 
w8iver ir 8 quertion of hct. Re8d v. Turner, 48 Cal.Rptr. 919 (C81. 
Dirt. App. 1966). Pr o fer r o r  Ntmmer l ugge8te 8s 8 l tandard th8t 

. . . no publtc8tton b8red on conrtruction should be 
held to occur unlerr membcrr of the public obtain 8 
pooeeaaory intereet in the completed rtruchrre. That 
ie, if 8 building ir publicly offered for l 81e or rent, 
thir would conrtitute 8 public8tton of the building - - 
8nd to the extent it ir 8 deriwttw work - - 81ro of the 
l rchWcture1 plrae. Nhmar on Copyright., ( 57. l , 
8t 223. 



. . 
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The queetion l leo erieee em to whom 18 entitled to 8eeert 8 common 
law copyright. Ag8in. a kcbrul determin8tion ie required, bered upon 
the ownerrhip of the plane at the time of their eubmieeioa For ex8mple. 
if the 8rchitect or engineer ,ie 8cting 88 8 mere -plOyeD, ownerehip 
of the plene, 8nd the concanibnt right to cl&n 8 cammoa kw copyright 
therein, wete in him employer. If, on the other band, the 8rchitect or 
engineer ie 8cting in tbe capacity of independent contr8ctor, he nomadly 
ret8ine ownerehip of the plane 8nd ie 88 8 reeult the only pereon 8ntitled 
to 8eeert a common kw copyright claim. Ablah v. Em8n, 365 P. 2d 181 
(Ken. 1961); a, William8 v. Weieeer, 78 C81. Rptr. 542 (CaLDiet. App. 
1969). 

In l q r y, it ie our opinion thet 811 informetion perteining to 
c o nr tr uc tio n l pecificetione~8nd l ubmitted to 8 publti body 8e 8 requirement. 
for obtaining 8 building permit im public. If the 8ctu81 dr8winge 8re deter- 
mined not to be public, 8nd the relewnt inform8tion ie not 8V8ibbh from 
eny other l ource, it l hould be extr8cted 8nd furniehed to 8 m,queetor. 

Whether the pkne themeelvee are public ie 8 queetion of fact. If they 
have been l t8tutorily copyrighted, they are open to public inepection but 
not to copying in 8ccord8nce wirlth the fedei81 copyright 18W& If they h8ve 
not been et8tutorily copyrighted, they mey hrve the protection of c-on 
law copyright, provided the completed l tructure h8e not been publicly 
offered for l ele or rent or h8e otherwire been l o publicly exhibited u to 
conetitute 8 general public8tion. In 8dditiOn, 8 common l8w copyright 
muet be reeerted in order to qualify for the exception of the Open Record0 
Act, ind it may be 8eesrted only by the ‘owner of the plane. Such owner- 
l hip ie aleo 8 fact queetion whore anewer depende upon the terrne of the 
contract between the 8rchitect or engineer 8nd him client. ihe govern- 
mental body with which the plane 8re Aled ehould reeolve each of there 
kttual inquiriee before it determiner whether to permit the inepection end 
copying of building plane. 

-- 

Attorney Gener81 of fur 
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APPROVED: 

DAVlD M. KENDALL, Firet Aeeietant 

C. ROBERT HEATH, Chairmen 
Opinion Committee 

.’ 


